ROCHE ANTIVIRAL PROTECTION PROGRAM AGREEMENT

This Roche Antiviral Protection Program Agreement (“Agreement”), entered into this ____ day of _________, 2009 (the “Effective Date”), by and between Advanced Research Corporation doing business as Advanced Pharmacy Concepts (“Distributor”) located at 501 Elmwood Avenue, Sharon Hill, PA 19079 and ___________________________ (“Customer”) with offices at  ___________________.

WHEREAS,  Distributor has been retained by HLR Service Corporation (“HLR”) to administer the Roche Antiviral Protection Program, hereinafter referred to as RAPP, which is a program designed to allow entities to implement business continuity plans and to obtain priority access to a designated and reserved inventory of Tamiflu for future use; and


WHEREAS, Customer is interested in participating in the RAPP program as described herein;

NOW, THEREFORE, in consideration of the promises and obligations contained herein, the parties hereby agree as follows:

1.  Customer acknowledges that the RAPP program requires a minimum order of 2,500 packs of Tamiflu (“Product”) each containing ten 75 mg capsules. Customer agrees to participate in the RAPP program and reserve the sum of ______ packs of Product (the “Reserved Quantities”). 
2.  For the non-refundable cost of $6.00 per pack (“Reservation Fee”), Reserved Quantities will be held by Distributor for Customer for a period of one (1) year from the date such Product is delivered to Distributor’s facility (“Commencement Date”).   Promptly after the Effective Date, HLR will place the Customer’s order in a queue, if necessary based on product availability (as outlined in Section 10 hereof), and shall thereafter deliver Reserved Quantities to Distributor as soon as Product becomes available.   Upon receipt of the Reserved Quantities, Distributor will confirm receipt of same by way of invoice to the Customer of the total Reservation Fee  which invoice will be payable within thirty (30) days of receipt by Customer.  The date on the invoice will reflect the “Commencement Date”. Distributor agrees that the $6.00 per pack annual Reservation Fee will remain unchanged for up to two annual one-year extension periods if this Agreement is fully executed prior to December 11, 2009. 

3.  During the Term, the Reserved Quantities will be held by Distributor in a PDMA (“Prescription Drug Marketing Act”) compliant and secured facility, and reserved solely for the future purchase by Customer.  The Reserved Quantities must be maintained within manufacturers’ temperature controlled storage conditions as defined in the wholesaler fact sheet.  Distributor will not otherwise sell, transfer or encumber the Reserved Quantities during the Term.  Distributor will allow Customer or its representatives access to its facility to view the Reserved Quantities of Product once during each annual period, provided such access must be during normal business hours with three (3) business days written notice provided to Distributor.  Notwithstanding the foregoing, no access will be available to Customer during or immediately following a WHO Phase IV (or higher) pandemic announcement. 
4.  Customer hereby represents to Distributor that:
(i) it holds all required state and federal licenses to receive and handle prescription medicines in the United States; OR

(ii) it has retained ________located at _________, ______ as its authorized agent, which is licensed in the United States to accept delivery of Product on behalf of Customer (see attached Customer Contact/Shipping Schedule); OR

(iii) it will designate an authorized agent licensed in the United States to accept delivery at least thirty (30) days prior to the requested delivery date, at which time it will provide to Distributor the name and location of such agent.  
Customer will complete the attached Customer Contact/Shipping Schedule and promptly update Distributor of any licensure information or agent information changes during the Term.  
5.  At all times during the Term, but subject to paragraphs 10 and 11 below, Customer shall have the right to purchase the Reserved Quantities from Distributor for a sum equal to the then-current Wholesale Acquisition Cost (WAC) listed by HLR or its corporate affiliates in its official price list. For purposes of this section, WAC will not increase more than ten per cent (10%) during the course of any given one year Term or Renewal Term, but may increase up to that amount each such Term or Renewal Term.  The terms of such sale will be net thirty (30) days from receipt of invoice.  All Product purchased hereunder will be non-returnable.  Upon receipt of written notice from Customer of its exercise of the right to purchase the Reserved Quantities, Distributor will arrange at its expense for shipment of the Reserved Quantities to the shipping contact designated by Customer in such notice, provided such contact is properly licensed and authorized to receive shipment. Shipment will be FOB Distributor’s warehouse. Distributor will utilize commercially reasonable efforts to arrange for expedited shipment with a reputable overnight or expedited delivery service, and anticipates that delivery will occur within forty-eight (48) hours of receipt of a purchase order in ordinary circumstances, however Distributor does not guarantee delivery times.  Distributor shall have no obligation to ship or otherwise release Product to any individual or entity that is not appropriately licensed and authorized to receive the Product, to any location outside of the United States, or in violation of any applicable law, rule or regulation.  Although the minimum order is 2,500 packs of Product, Customer may make partial purchases in multiples of 880 packs from the Reserved Quantities.  At no time can the Reserved Quantities fall below a reserve of less than 880 packs. In such event, Customer will be immediately required to purchase all remaining packs of Reserved Quantities.
6.  The initial term of this Agreement shall terminate on the one year anniversary of the Commencement Date (the “Initial Term”).  Customer shall have a guaranteed right of renewal for up to two additional one year periods (each a “Renewal Term”), provided it notifies Distributor in writing of its intent to renew at least  ninety (90) days before the expiration of the then-current Initial Term or Renewal Term. The Initial Term plus any exercised Renewal Terms shall be referred to herein as the “Term”.  Payment of the Reservation Fee for any Renewal Term shall be prior to the commencement of such Renewal Term.  
7.  Customer may request renewals beyond the first two Renewal Terms.  Although Distributor will make commercially reasonable efforts to secure a sufficient supply of Product from HLR, Distributor cannot guarantee Product availability if Customer does not meet the above renewal notice requirement.  If Distributor agrees to renew the Agreement, Distributor shall notify Customer of the applicable Reservation Fee for such Renewal Term, the parties will execute an extension of this Agreement, and Distributor will invoice Customer for the Reservation Fee per pack of Reserved Quantities.  
8.  Customer may terminate this Agreement at any time during the Term by giving Distributor written notice.  Distributor may terminate this Agreement thirty (30) days following written notice of a breach which has not been fully cured during that notice period.  Upon the expiration or termination of this Agreement, no termination fees or costs shall be incurred, no fees paid hereunder are refundable, and the parties shall have no further obligations hereunder to each other.  
9.  During the Term, the Reserved Quantities will have at least one (1) full year of product shelf life remaining prior to expiry.  If and when Customer exercises its rights to purchase the Reserved Quantities, Distributor shall endeavor, but cannot guarantee, to ship Product with greater than one year shelf life remaining. 
10.  During an influenza pandemic (WHO Phase IV or above) requests to participate in the RAPP Program and for the placement of Product orders related thereto will be taken, as per HLR’s standard process, on a “first come, first served basis”. The Effective Date of the Agreement (when received by HLR fully executed) shall be determinative for timing purposes. Reserved Quantities will be allocated based on availability, taking full consideration of priority orders from government agencies.  The Customer will receive a notification, in the form of an invoice for the $6 Reservation Fee, that its Reserved Quantities are (or such lower quantity, as may be solely determined by HLR based on product availability) reserved and available for purchase and shipment to Customer (shipment can only occur once Reservations Fees are paid in full). All customers (newly signing and existing) will receive notice from HLR of the Phase IV announcement, and it is strongly recommended by HLR and Distributor that the Reserved Quantities be ordered within thirty (30) days of such notice. Reserved Quantities will still remain available for purchase during the remainder of the Term of this Agreement even if not purchased and shipped during the thirty (30) day post-notification period . When exercising its right to purchase hereunder, Customer will provide Distributor with a purchase order and advise Distributor either that (i) it is requesting delivery of the Reserved Quantities directly to Customer, if duly licensed, or (ii) it is requesting delivery through its authorized agent  If Customer requests that Distributor deliver the Reserved Quantities, Distributor will exercise commercially reasonable efforts to arrange for expedited shipment during this period with a reputable overnight or expedited delivery service, and Distributor anticipates that delivery will occur within forty-eight (48) hours of receipt of the purchase order.  Notwithstanding the foregoing, Customer acknowledges and agrees that Distributor is unable to guarantee delivery of the Reserved Quantities during this period or anytime thereafter given the potential global and domestic impact and ramifications of an influenza pandemic, such as a WHO Phase IV alert level or above (for example, the state of the transportation system may become unpredictable). NOTWITHSTANDING ANYTHING CONTAINED HEREIN TO THE CONTRARY, ONCE THE WORLD HEALTH ORGANIZATION ISSUES A PANDEMIC PHASE IV ALERT, CUSTOMER AGREES THAT NEITHER DISTRIBUTOR NOR HLR (OR ANY OF THEIR AFFILIATES) WILL GUARANTEE DELIVERY OF THE RESERVED QUANTITIES OR BE RESPONSIBLE OR INCUR ANY LIABILITY UNDER THIS AGREEMENT OR OTHERWISE FOR ANY BREACH, DELAY IN PERFORMANCE OR FAILURE TO PERFORM, IN WHOLE OR PART.
11.  Given the nature of the Products reserved hereunder, Customer understands that Distributor cannot guarantee that governmental requirements or other circumstances will not interfere with Distributor’s ability to perform hereunder. Accordingly, Distributor shall be excused from performance, and no liability shall result from any delay in performance, or failure to perform, in whole or in part, to the extent caused by occurrences beyond the reasonable control of the Distributor (a “Force Majeure Event”), including, but not limited to, acts of God, acts of the government (including seizure of the Product), fire, flood, accident, riot, war, terrorism or other acts of a public enemy, pandemic, sabotage, strike, embargo or actions or inactions of third parties or events similar to the foregoing, regardless of whether such events or occurrences are actual or threatened, foreseen or unforeseen. Distributor shall notify the Customer promptly if a Force Majeure Event affects Distributor’s ability to perform hereunder and Distributor shall use commercially reasonable efforts to commence performance after the cessation of the Force Majeure Event.  Any time period for performance hereunder shall automatically be extended during the pendency of any Force Majeure Event.  If a change in any law, rule or regulation makes it unlawful for either party to comply with any of its obligations hereunder, such party shall be excused from performance of such obligations without liability. 
12.  Distributor does not warrant on its own or on behalf of HLR or its affiliates, and Customer specifically acknowledges and agrees, that Product has not been approved for efficacy against pandemic influenza strains (such as H5N1).  Customer agrees that it has not signed this Agreement in reliance on any such representation or warranty from Distributor, HLR or its affiliates.    
13.  EXCEPT AS EXPRESSLY SET FORTH HEREIN, TO THE EXTENT PERMITTED BY APPLICABLE LAW, DISTRIBUTOR, HLR AND ITS AFFILIATES, EXPRESSLY DISCLAIM ALL REPRESENTATIONS, WARRANTIES AND CONDITIONS OF ANY KIND, WHETHER WRITTEN, ORAL, STATUTORY, CONTRACTUAL OR IMPLIED, INCLUDING WITHOUT LIMITATION ANY WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR THAT MAY ARISE FROM A COURSE OF DEALING OR USAGE OF TRADE.  NEITHER PARTY NOR HLR OR ANY ITS AFFILIATES WILL BE LIABLE FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL OR EXEMPLARY DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOSS OF REVENUE OR ANTICIPATED PROFITS, LOST BUSINESS, DEATH OR BODILY INJURY (EVEN IF THAT PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES), ARISING FROM BREACH OF THIS AGREEMENT, FAILURE TO SUPPLY PRODUCT OR FROM ANY OTHER PROVISION OF THIS AGREEMENT.  CUSTOMER’S EXCLUSIVE REMEDY FOR ANY BREACH OF THIS AGREEMENT SHALL BE LIMITED TO THE REFUND OF THE RESERVATION FEES PAID TO DISTRIBUTOR FOR THE PRECEDING TWELVE MONTH PERIOD.
14.  The terms contained in this Agreement constitute the entire agreement between the parties relating to the subject matter of this Agreement and shall supersede all previous communications between the parties with respect to the subject matter of this Agreement.  Neither party has entered into this Agreement in reliance upon any representation, warranty, covenant or undertaking of the other party that is not set out or referred to in this Agreement.  Customer acknowledges that Distributor is an independent contractor of HLR and has no authority to bind HLR or any of its affiliates, and no representations, warranties or covenants of Distributor shall be binding on or result in liability for HLR or any of its Affiliates.
15.  This Agreement may be varied, amended or extended only by the written agreement of the parties through their duly authorized officers or representatives, specifically referring to this Agreement.  This Agreement may not be assigned by Customer without the prior written consent of Distributor.  
16.  All notices or other communications required or permitted to be given hereunder shall be in writing and shall be sent to the address set forth above or such other address as specified by a party in writing and shall be deemed to have been duly given upon receipt.

17.  This Agreement shall be governed by the laws of the State of New Jersey applicable to contracts made and to be performed entirely within such jurisdiction and without giving effect to the choice or conflict of laws, rules or principles of the State of New Jersey or of any other jurisdiction.  ANY CAUSE OF ACTION CUSTOMER MAY HAVE WITH RESPECT TO THIS AGREEMENT MUST BE COMMENCED WITHIN ONE (1) YEAR AFTER THE CLAIM OR CAUSE OF ACTION ARISES.  Any dispute arising from or relating to this Agreement, regardless of theory of action, shall be resolved exclusively in the State and federal courts of the State of New Jersey.
IN WITNESS WHEREOF, the parties by their duly authorized representatives have caused this Agreement to be executed as of the respective dates written below.

DISTRIBUTOR



CUSTOMER

BY: ______________________
             BY:_____________________



NAME:____________________
NAME:  



TITLE:_____________________
TITLE:




DATE:_____________________
DATE:_____________________
CUSTOMER CONTACT/SHIPPING SCHEDULE

CUSTOMER PRIMARY ADDRESS


SECONDARY ADDRESS (if any)
Name:  




Name: 






Street: 




Street: 





City: 





City: 





State: 




State: 





DEA/STATE

LICENSE NUMBERS* 









CUSTOMER PRIMARY CONTACT


NAME 







TITLE: 






PHONE #






FACSIMILE: 






E-MAIL






*If Customer does not have DEA License, please fill in information below for Customer’s Agent to Accept Shipment:

Name: 






Street: 






City: 






State: 






DEA License Number: ______________


Phone: 






PRIMARY CONTACT 






 




If additional customer locations and/or agents are involved, please duplicate this page and provide added information.
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